The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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DECI S| ON ON APPEAL

This is a decision on an appeal which involves clains 1
through 5 which are all of the clainms remaining in the
appl i cation.

The subject matter on appeal relates to a pol yner
conposition consisting essentially of at |east one

1
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pol yvi nyl i dene fl uoride honopol yner, at |east one

t her nopl astic copol yner of vinylidene fluoride and a

pl asticizer. Further details of this appeal ed subject matter
are set forth in representative independent claim21 which
reads as foll ows:

1. A polyner conposition consisting essentially of, by
wei ght :

(A) approximately from60 to 80% of at |east one PVDF
honmopol yner ;

(B) approximately from 20 to 40% of at |east one
t her nopl astic copol yner of vinylidene fluoride
and of at | east one ot her fluorononomer, present in
this copol yner in weight proportions of approximtely
5 to 25% and
(C approximately from5 to 20% relative to the tota
wei ght of the polynmers (A) and (B), of a nononeric or
pol ynmeric plasticizer.
The reference set forth belowis relied upon by the
exam ner as evidence of obviousness:
Budzi nski et al. (Budzinski) 3,760, 724 Sep
25, 1973
The clains on appeal are rejected under 35 U.S.C. § 103
as bei ng unpat ent abl e over Budzi nski .

We refer to the several briefs and answers for an

exposition of the opposing viewoints expressed by the
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appel l ants and by the exam ner concerning the above noted
rejection.
CPI NI ON

This rejection cannot be sustai ned.

As correctly argued by the appellants in their briefs,
Budzi nski contains no teaching or suggestion of a polyner
conposition which includes at |east one polyvinylidene
fluori de honmopol yner and at | east one thernoplastic copol yner
of vinylidene fluoride. W appreciate that the paragraph
bridging colums 2 and 3 of this patent describes patentee’s
pl asti sol conposition as containing various types of polyvinyl
resins including polyvinylidene fluoride and copol yners
thereof. However, the exam ner refers to nothing and we find
nothing in this reference which, in our view, would have
suggested using any of these resins in conbination nmuch |ess
usi ng pol yvinylidene fluoride honmopol yner in conbination with
a thernopl astic copol ynmer of vinylidene fluoride as required
by the appeal ed cl ai ns.

Wth the foregoing in mnd, it is apparent that the
applied reference is |ikewi se deficient in that it contains no

t eachi ng or suggestion concerning the here claimed anounts of
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t he af orenenti oned pol yvinylidene fluoride honopol ynmer and the
t her nopl astic copol yner of vinylidene fluoride. 1In this
regard, we enphasize and reiterate the appellants’ point that
their clained conmposition is intended for the manufacture of

pi pes whi ch convey hydrocarbons whereas the conposition of
Budzinski is intended for use as a non-volatile, fast-set,
heat-dry plastisol vehicle for printing inks (e.g., see |lines
30 through 59 in colum 2). Because these respective
conpositions are fornulated for such widely disparate uses, no
basis exists for concluding that the here clained polyner
anounts for the appellants’ pipe-nmaking conposition would have
been achi eved by an ordinarily skilled artisan in the course
of determ ning the pol yner anbunts needed to achi eve the
printing ink-making use of patentee’s conposition. Anal ogous
reasoni ng applies to the plasticizer anounts required by the

i ndependent cl ai m on appeal .

Yet anot her deficiency of the Budzinski reference rel ates
to the required presence of polystyrene in patentee’s
conposition. According to the appellants, the “consisting
essentially of” | anguage of appeal ed i ndependent claim1

excl udes pol ystyrene fromtheir clainmed conposition. 1In this
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regard, the exam ner does not argue that it woul d have been
obvi ous to renove pol ystyrene from Budzi nski’s conposition but
i nstead takes the basic position that polystyrene is not

excl uded by the aforenoted claimlanguage. |In particular, the
exam ner seens to believe that no show ng has been nade t hat

t he presence of polystyrene would affect the basic and novel
characteristics of the here clained conposition.?

From our perspective, however, Budzinski’s teaching, that
pol ystyrene enabl es patentee’s vinylidene fluoride polyner and
pl asticizer conbination to be used as a plastisol vehicle for
printing inks, suggests that polystyrene would have a simlar
affect on the vinylidene fluoride pol yner/plasticizer
conbi nation defined by appealed claiml1. Plainly, the
transformation of the here clainmed conposition into a
pl asti sol would be antithetical to the pi pe-making use
i ntended by the appellants for this conposition. It follows
that the Budzinski reference itself would appear to show that

the presence of polystyrene would naterially affect the basic

! For exanple, see In re Janakirama-Rao, 317 F.2d 951,
954, 137 USPQ 893, 896 (CCPA 1963)(“consisting essentially of”
excludes froma claimed conposition ingredients which
materially affect the basic and novel characteristics of the
conposi tion).
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and novel characteristics of the appealed claim1 conposition
and thus is excluded by the “consisting essentially of”
| anguage of this claim

In light of the foregoing, we are convinced that the
reference evidence adduced by the exam ner fails to establish

a prinma facie case of obviousness within the nmeaning of 35

U S C
§ 103. As a consequence, the exam ner’s section 103 rejection
of the appeal ed cl ai ns as bei ng unpat entabl e over Budzi nsk

cannot be sust ai ned.

The decision of the exam ner i s reversed.

REVERSED

Bradley R Garris )
Adm ni strative Patent Judge )
)
)
)
Cat herine Timm ) BOARD OF
PATENT
Adm ni strative Patent Judge ) APPEALS AND

) | NTERFERENCES
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